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End the Discrimination

Prevent its Recurrence

Remedy the effects upon
the student or employee
and community
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PROCESS

REMEDIES

Definitions
Sex-Based
Discrimination
• Program Equity
• Recruitment,
Admissions and Access
• Pregnancy
• Athletics
• Employment,
Recruitment & Hiring
• Extra-curricular
You = Recipient
• Various titles = Title IX Coor
activities
• Access to Course
Offerings
• Salaries and Benefits
• Financial Assistance
• Facilities
• Funding
• Sex, Gender, Gender
Identity

❖

You = Recipient

❖

Various titles = Next Slide

❖

Reporting Party = Complainant

❖

Responding Party = Respondent

❖

Resolution = Grievance Process

❖

Official with Authority (OWA)=An employee explicitly vested with the
responsibility to implement corrective measures for sexual harassment on
behalf of the school.

❖

Responsible Employee: An employee who is required by school policy to
report any sexual harassment that they observe or learn about.

❖

Locations, events, or circumstances where the school exercises substantial
control over both:
➢ the Respondent
➢ the context in which the alleged sexual harassment or discrimination
occurs
■ includes any building owned or controlled by the school or by a
student organization that is officially recognized by the school

Title

Responsibilities

Training

Status

FCSD #1 Staff Member

Title IX

Coordinate, Intake Reports &
Complaints, T9 analysis, Initiate Formal
Complaint, Implement Supportive
Measures

Sexual Harassment, Investigation &
Grievance Procedure, Hearings,
Appeals & Informal Resolution (as
applicable); Impartiality, Relevance,
Privilege

Must be Employee May Not Serve as
Decision-Maker

Deidre

Investigator

Conduct Fair, Objective and Impartial
Investigation, Differentiate b/w Related
& Relevant Evidence & Privilege

Sexual Harassment; How to Conduct an
Investigation, Impartiality, Relevance,
Privilege, Report-Writing

Staff or External May Not Serve as
Decision-Maker

Deidre
Deputies: APs

Decision makers

Evaluate Evidence, Make & Write
Decision, “Rule” on Relevancy during
CrossExamination

Sexual Harassment, Hearing Process,
Technology, Evidence/Relevancy

Staff or External Cannot Serve in Any
Other Capacity

Principals

Advisors

Question Opposing Party & Witnesses

None required

Party provided Staff or External

• Advisor can be anyone – no
restrictions in proposed regulations
(though the advisor has a choice in the
matter) • Must allow advisor to be
present at all meetings, interviews,
hearings • May not restrict who may
serve as advisor • May restrict advisor
participation as long as applied equally
to all parties

Appeals

Dr. Barker

Overview of Title
IX and Case Law

Title IX
“No person in the US shall, on the basis of sex, be
excluded from participation in, be denied the beneﬁts of,
or be subjected to discrimination under any education
program or activity receiving federal ﬁnancial
assistance.”
Remember Title IX was enacted to prevent discrimination on
the basis of sex and sexual harassment is only one form of
potential sexual discrimination. Title IX also addresses the
treatment of pregnant and parenting students, discipline,
single-sex education, athletics, and employment.

What is Sexual Harassment?
• Quid pro quo – a District employee conditioning the provision of an aid, beneﬁt, or service
of the District on an individual’s participation in unwelcome sexual conduct.
• Unwelcome conduct to be determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the District’s
educational program; or
• “Sexual assault” (as deﬁned by the Clery Act), “dating violence”, “domestic violence”, or
“stalking” (as deﬁned in the Violence Against Women Act)

Sexual Harassment, What
Changed? AND

Actual
Knowledge,
What
Changed?

Old Rule
(Ch. 8, Sect. 25, OCR
Guidance)

New Rule (Final Rule)

• A school has a responsibility to
respond promptly and effectively
if a school knows or should
have known about sexual
harassment.
• Who – any school official who
has authority to institute
corrective measures on behalf of
the District (principal, Title IX
Coordinator, other administrator)

• A school with actual knowledge
of sexual harassment in a program
or activity against a person in the
United States must respond
promptly and in a manner that is
not deliberately indifferent.
• Who- any school employee
including a teacher, teacher’s
aide, bus driver, cafeteria
worker, counselor, school
resource ofﬁcer,
maintenance staff worker, or
other school employee

Old Rule
(Ch. 8, Sect. 25, OCR
Guidance)

Deliberate
Indifference,
What
Changed?

• School must take
immediate action to
eliminate the sexual
harassment, or sexual
violence, prevent its
recurrence, and address
its effects

New Rule (Final Rule)

• Failure to respond reasonably in light of
known circumstances
• Discrimination, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be subjected to
discrimination under any education
program or activity
• Mandatory dismissal
Does not constitute sexual
harassment (§ 106.30)
• Does not fall within jurisdiction
• Program or activity inside the
United States
•Complainant participating in or
attempting to participate in ed
program
•Does not preclude action under
another policy (General
NonDiscrimination Policy, conduct
code, etc.)
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When does
title IX not
apply?

If Title IX jurisdiction is not present, the behavior
could still violate:
❖ Institutional harassment/discrimination policies.
❖ Student Handbook/Conduct policies.
❖ Technology/Acceptable Use policies.
❖ Employee Handbook/Policies.
❖ Professionalism standards.
District should still take steps to:
❖ Provide support and resources to the complainant
and school community
➢ Address any “downstream effects”
❖ Determine if there are patterns or institutional
variables that contributed to the alleged incident.
❖ Take what action it can (e.g.: trespass the person).

Title IX Coordinator
Role & Oversight

Title IX
Coordinator
Oversight

▪Role of the Title IX Coordinator in the
investigation process
▪ Appoints the investigator
▪ Oversees the investigation process
▪ Trains the investigators
▪ Helps strategize the investigation
▪ Conducts the initial assessment
▪ Offers supportive measures
▪ Sends notices to parties
▪ Facilitates the evidence and report review with
parties
▪ Reviews investigation report
▪ Audits compliance for timeliness of
investigation
▪ Record keeper of all documents

• Actual knowledge- notice of sexual harassment (or
allegations) to appropriate school ofﬁcial

• Triggers the obligation to offer supportive measures and
explain the complaint and investigation process

• Formal complaint- document ﬁled by the complainant to

What is
“Notice”?

the Title IX Coordinator alleging sexual harassment against a
respondent and requesting an investigation
• Triggers the obligation to investigate

• Parents/guardians have the right to make a
report/ﬁle a complaint for students in
elementary or secondary schools.
**Title IX Coordinator needs to be notiﬁed regarding all
complaints-the TIXC will be the gatekeeper to determine initial
assessment of violation of Title IX.**

Distinct procedural steps - actual knowledge and formal
complaint
• Actual knowledge = notice of sexual harassment [or
allegations] to TIXC
• Formal complaint = document ﬁled by a complainant or
signed by TIXC alleging sexual harassment against a
respondent and requesting investigation

Notice,
Cont.

• TIXC is not party when signing formal complaint
• Constructive notice/respondent superior – insufﬁcient under
TIX, but can be acted upon discretionarily by a recipient
• Actual knowledge triggers the obligation to offer supportive
measures, explain grievance process
• Formal complaint triggers the obligation to investigate
• Multiple reports mandate for TIXC to ﬁle complaint –
provision removed from ﬁnal regs

A report must go to Title IX Coordinator or any ofﬁcial who has the
authority to institute corrective measures
❖
❖

Appropriate
School
Officials

❖

Previously referred to as “interim measures”
Non-disciplinary, non-punitive individualized services for all
parties
Must not unreasonably burden parties, protect the safety of
parties and educational environment, and deter harassment

❖

Must be offered to complainant upon notice of harassment

❖

Must be available before, after, or in lieu of formal complaint

❖

May include counseling, extensions of deadlines or other
course- related adjustments, modiﬁcations of work or class
schedules, campus escort services, mutual restrictions on
contact between the parties, changes in work or housing
locations, leaves of absence, increased security and
monitoring of certain areas of campus, etc.

The deﬁnition of sexual harassment arguably covers
the in-program effects of out-of-program misconduct
(though not the misconduct itself)
At the time of ﬁling a formal complaint,

Jurisdictional
Issues

❖

a complainant must be participating in or attempting
to participate in the education program or activity of
the recipient with which the formal complaint is ﬁled.

May remove a respondent from a recipient’s education
program or activity on an emergency basis, provided that
the school:

Emergency
Removal

❖

Undertakes an individualized safety and risk analysis;

❖

Determines that an immediate threat to the physical
health or safety of students or employees justiﬁes
removal;

❖

Provides the responding party with notice and an
opportunity to challenge the decision immediately
following the removal; and,

❖

May place a non-student employee respondent on
administrative leave during the pendency of an
investigation.

Initial
Assessment
and
Supportive
Measures

The Title IX Coordinator will reach out to
the complainant to offer supportive
measures
The TIXC will also serve as a gatekeeper
on complaints to make the
determination whether the complaint
falls under Title IX or not
• If unsure, an investigation will take place
• If not related to Title IX, the complaint will be
forwarded to the appropriate party, such as the
Violence Prevention Ofﬁcer, the school principal,
or supervisor.
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What’s the
purpose of a
Title IX
Investigation?

▪ The investigation is intended to be fair, impartial,
reliable, and thorough
▪ The investigation must be prompt and equitable
▪ The intent of the investigation is to end the
discrimination and prevent its recurrence
▪We must adhere to the presumption of innocence
until the investigation is complete and the
decision-maker administers a ﬁnal ruling

What’s new in the
investigation process?
•Responsible Employees
• All staff are considered “responsible” when it comes to taking complaints,
or alerting school ofﬁcials of potential incidents. A responsible employee is
any employee of an elementary or secondary school.
•Who can ﬁle a claim?
• Only the complainant can ﬁle a claim
• If the claimant does not want to ﬁle, the Title IX investigator can sign the
complaint form if the potential issue cannot be reasonably solved, or may
be indicative of a bigger concern
•Offering of supportive measures
• Title IX Coordinator will contact the complainant to offer supportive
measures, and make an initial determination of relevance to Title IX
•Due Process
• Hearings are now required; this will be via written questions submitted by
both parties and be completed after the draft investigation is presented to
both parties.
Flow Chart

•Advisors
• Parties are entitled to have an advisor of choice. This can be a lawyer,
parent, supportive friend, etc. This is in addition to the parent/guardian.

All parties have the right to:
• to present witnesses,
including fact and expert
witnesses

• to an advisor

• to present evidence

• to discuss the allegations
under investigation without
restriction

• to written notice of the
date, time , location,
participants, and purpose
of investigative interviews
or other meetings, with
time to prepare

• to gather and present
relevant evidence without
restriction

• to inspect and review
evidence and draft
investigation report before
it is ﬁnalized

Investigation
Process
MUST BE RELIABLE, THOROUGH, IMPARTIAL, PROMPT, AND FAIR.

Steps in the
Investigation
Process

1.

Title IX Coordinator appoints the investigator

2.

Title IX Coordinator sends notiﬁcation to the
parties

3.

Title IX Coordinator & Investigator Develop
investigation strategy

4.

Investigator meets with complainant

5.

Interview the respondent

6.

Possible informal resolution

7.

Interview witnesses

Steps in the
Investigation
Process

8.

Draft the investigation report

9.

Send evidence to parties- 10 days to respond

10.

Send draft investigation to all parties- 10 days to
respond

11.

Send ﬁnal draft to decision maker

12.

Decision-maker facilitates hearing via written
questions and follow-up questions from all parties

13.

Decision-maker makes a determination of
responsibility

14.

Appeals- parties have 10 days to ﬁle an appeal
before the determination is ﬁnal

Step 1:
Appointment
of
Investigator(s)

The Title IX Coordinator will appoint the
investigator(s) based on school or
elementary/secondary age groupings.

Strategize the Investigation
• Whom to interview?
• When and in what order?
• What information or evidence can be obtained?
• How do we maximize the quality/quantity of evidence?
• How and when do we notify witnesses?
• Who needs to be aware of the investigation?
• When and how do we share evidence with the parties?

Step 2: Notice to the Parties
The Title IX Coordinator will provide written notice to the parties who are known:
❖Notice of the grievance process, including any informal resolution process
❖Notice of the allegations with sufﬁcient time to prepare a response before any initial interview, and sufﬁcient details known
at the time, including:
❖ Identities of the parties involved in the incident, if known
❖ Description of conduct
❖ Date and location, if known

❖Their rights to have an advisor of their choice
❖Their rights to inspect evidence prior to completion of the report
❖Notice of zero retaliation and code of conduct for submitting false statements
❖Update notice if additional allegations surface that need to be investigated

*The respondent is presumed not responsible and a determination of responsibility is made at the conclusion of the
investigation

The Interview

Step 3: Develop Investigation
Strategy
Witness interviews

Evidence gathering

Presentation of
ﬁndings

Intended
timeframe to
complete
investigation

Investigation
needs to be
completed
promptly without
reasonable
deviation from the
timeline

❑ Outline interview questions in advance but remain ﬂexible
during the process. Add follow-up questions as needed

Prepare
for the
Interview

❑ Plan the order of the interviews; it may be beneﬁcial to
interview the respondent last
❑Most beneﬁcial to conduct interviews in person
❑ Plan for the interview space:
❑ Interviews should be conducted in a neutral, quiet, and private
setting with no or minimal likelihood of interruptions

Interview
Scheduling

Anticipate length of
each interview.
● not to be rushed
with another
commitment.
● How much time
can the
interviewee give
you?

Do you have someone
that can be a
co-investigator/note
taker so you can be
focus on the
interviewee?

Back-to-back
interviews should be
avoided to avoid
running them running
long or unanticipated
schedules.

It is suggested to leave
time open after the
interview to
summarize the
information, work with
your co-investigator (if
applicable)

The Title IX Coordinator must
provide parties with written
notice of the date, time,
location, participants, and
purpose of all investigative
interviews

Establish Pre-Interview Ground
Rules
Who will attend?

How will records be kept?
Access? Recording?

Role of advisors

Difference between
advisor and attorney in
interviews vs. a hearing

Involvement of parents,
union reps, friends, etc.

FERPA/employment
records/conﬁdentiality

How much information do you want to share in advance
of the interview? Have rationale for what will be shared
or what will not be shared.
• REMINDER: All evidence will need to be shared with all parties prior
to a determination of responsibility and ﬁnal report.

Explore only the facts that are relevant to the issue at
hand or that seem to likely to be relevant evidence.
Start with broad and open-ended questions, then move
narrower in your questioning and pinpoint as needed.
But don’t ask leading questions.

Sharing
Information
During the
Interview

It can be difﬁcult for a respondent to answer questions
that are broad and abstract regarding the allegations,
you may need to provide a detailed description of the
allegations.
© 2020 ATIXA Civil Rights Investigator
Training

Provide Policy and Procedures
Each party should receive copies of any policies and
procedures alleged to be violated. This should also
include the procedures used to resolve the complaint,
including the rights that extend to the parties.
Keep copies of the provided policies with the
investigation ﬁle.
Upon the conclusion of the investigation, this ﬁle needs
to be delivered to the Title IX Coordinator for retention.

The Evidence

❑ Make sure you are actively accumulating of evidence
❑ Ensure evidence is provided timely

Evidence
Gathering

❑Document the receipt of information and other materials
and they are obtained throughout the investigation
❑ Verify and authenticate the evidence
❑ Be thorough in your examination of factual, circumstantial,
and hearsay evidence

© 2020 ATIXA Civil Rights Investigator
Training

Evidence
• ALL evidence must be objectively evaluated and considered- inculpatory or exculpatory
• Exculpatory evidence is favorable to the defendant that exonerate them of guilt
• Inculpatory evidence can/may establish guilt

•Credibility determinations may not be based on a person’s role as a complainant,
respondent, or witness
•Access privileged information requires a waiver/consent
•No restriction on parties discussing case or gathering evidence
•There are no limits on the amount of evidence than can be provided by any party
© 2020 ATIXA Civil Rights Investigator
Training

❖ Evidence is considered “relevant” if it adds value in proving
or disproving a fact/allegation.
❖

Relevance

❖ Under Title IX regulations, evidence of the complainant’s
sexual behavior (past or present) or predisposition is not
relevant, except for in two limited exceptions:
➢ If it is offered to prove that someone other than the respondent
committed the alleged conduct
➢ Concerns speciﬁc incidents of the complainant’s behavior with
respect the respondent and is offered to prove consent

© 2020 ATIXA Civil Rights Investigator
Training

Investigation Process and
Criminal Action
❖ What if law enforcement is the source of evidence collection?
❖ Does it matter if they are the SRO?
❖ What if they don’t release evidence to you?

❖What if there is a pending criminal case?
Concurrent law enforcement investigation does not relieve the burden of the school to investigate
❖ Temporary delays for “good cause” and with written notice of the delay to parties
❖ Complexity of the investigation
❖ Concurrent law enforcement investigation with time-dependent release of evidence
❖ Delays for administrative needs are insufficient

Step 4:
Investigators
Initial
Meeting with
Complainant

❑ The investigator will meet with the
complainant for an initial interview.
❑ Review the incident report
❑ Collect or request all relevant
evidence and documents
❑ Review rights and options with
respect to the incident reported
❑ Review relevant interim supportive
measures

Step 5: Interview with
Respondent
❑ The investigator will meet with the respondent for an initial interview.

❑ Review the incident report
❑ Collect or request all relevant evidence and documents
❑ Review rights and options with respect to the incident reported
❑ Review relevant interim supportive measures

© 2020 ATIXA Civil Rights Investigator
Training

Step 6: Possible Informal
Resolution
The Title IX regulations encourage informal resolution, and may be an
appropriate option, when voluntary.
◦ Follows the formal complaint being ﬁlled out
◦ Allowed at any time before the ﬁnal determination at the discretion of the Title IX
Coordinator
◦ These are voluntary, and require written consent of the parties and their parent/guardian
◦ OCR regulation prevents informal resolutions when the allegations entail an employee
harassing a student

© 2020 ATIXA Civil Rights Investigator
Training

Step 7:
Interview any
Witnesses
• Gather witness list from both the complainant and the
respondent.
• Strategize contacting witnesses, scheduling the
interviews, and preventing contact between witnesses,
when necessary.

Interview Skills

Interview Skills
❑ Start with relaxed conversation
❑ Maintain eye contact and be aware of non-verbal communication

❑ Nod of the head, facial expressions, assurance, open/closed communication, etc.

❑ Explain the process and your role
❑ Discuss need for honesty, thoroughness, and completeness. Disclose amnesty policy.
❑ Establish rapport
❑ Seek out what the relationship is between the two parties
❑ Document whether the participant is cooperative or resistant
❑ Gather facts, make no judgements

© 2020 ATIXA Civil Rights Investigator
Training

Interview Skills
❑ Cover the allegation from start to ﬁnish
❑ Start with broad questions, then move narrow
❑ Ask question about the allegations, evidence, and policy
❑ Question conﬂicting evidence or gaps of information
❑ Solidify timelines and details
❑ Don’t leave questions unanswered
❑ Be aware of the difference between what is “believed” to have happened and what was witnessed
❑ Ask who else you should talk to, gather witnesses, and let witness know you my need to follow-up with
them again
❑ Suggest the parties consult with their advisors before discussing the investigation with other, without
restricting them on doing so

© 2020 ATIXA Civil Rights Investigator
Training

Questioning Exercise
❑ What things would you consider when interviewing the complainant? The Respondent?
❑ How would you build rapport with the interviewee?
❑ What assurances would you make to the interviewee? Anything speciﬁc to the claimant?
Respondent? Witnesses?
❑ How will you remain fair and impartial during interviews?
❑ How would you handle a difﬁcult/resistant interviewee?
❑ How would you handle a lying witness? What would you say to them?
❑ What if the interviewee has experienced extreme trauma, how would you interview
differently?

Questioning

The Goal of Questioning

Learn the facts

Establish a timeline

Understand each
parties’ perception of
the incident and
process

Try to learn what is
more likely than not to
have happened

Things to consider when asking
questions:
What is the
relevant issue?

What do I need
to know?

Am I minimizing
the
re-traumatizati
on of the party?

Why do I need
to know it?

Am I avoiding
blaming or
biased
questioning?

What is the
best way to ask
this question?

Am I the right
person to ask
this?

© 2020 ATIXA Civil Rights Investigator
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▪ Open-ended questions (tell us…who, what, how?)
▪ Close-ended questions (did you, were you?)
▪ Try not to use compounded questions, such as “I
have two questions. First…Second…”
▪ Avoid using multiple choice questions

Tips for
Questioning

▪ Don’t ask leading questions (Isn’t it the case
that…)
▪ Have a purpose for every question
▪ Ask questions about the allegation and the
evidence and the policy
▪ Don’t be accusatory or argumentative
▪ Don’t make questions long/confusing/hard to
follow
© 2020 ATIXA Civil Rights Investigator
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▪ Listen carefully, ask follow-up questions as
needed
▪ Avoid evaluative responses to a person’s
answers unless you need it to establish rapport,
draw someone out, or show empathy.

Tips for
Questioning

▪ Do not moralize
▪Try to clarify terms used that can have multiple
meanings
▪ “hooked up”, “drunk”, “sex”, “fooled around”, “was
acting weird”

▪ Be thoughtful in how you ask questions and
respond to them, you don’t want to
unintentionally blame a party, or make them
second guess what they said
© 2020 ATIXA Civil Rights Investigator
Training

The Investigation
Report

Step 8: Draft Initial Investigation
Report
The investigation report is the comprehensive document summarizing
the investigation, which should include:
❑ Results of interviews with all parties and witnesses
❑ Unbiased summary or compilation of other information collected
❑ Texts, calls, emails, photos, social networking messages,
information from law enforcement, medical exams, video, etc.

© 2020 ATIXA Civil Rights Investigator
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Must include:
◦ Reference or contain all applicable policies and procedures

The
Investigation
Report

◦ Provide a timeline of investigation steps
◦ Describe allegations
◦ Describe and include evidence gathered, including
statements and interviews
◦ Explain unsuccessful attempts to collect information and/or
interview witnesses

© 2020 ATIXA Civil Rights Investigator
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ATIXA’s G.A.S. Model

Gather

Assess

Synthesize

Gather evidence
• Organize the evidence so it
is useful to the
decision-maker who applies
the policy elements

Assess credibility of parties
and witnesses without
making ultimate conclusions
• Point out areas of
corroboration and issues
that may bear on credibility

Synthesize areas of
agreement/areas that are
disputed
• Synthesis may also include
an appendix of question
posed, questions rejected,
and questions considered

© 2020 ATIXA Civil Rights Investigator
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Reminder:

The burden of proof lies on the
school district.

Step 9:
Send
Evidence to
all Parties

Prior to the completion of the report, all
evidence directly related to the
allegations should be sent:
◦ To each party and their advisor
◦ Electronic or hard copy
◦ Include evidence upon which the
recipient does not intend to rely
◦ Must include both exculpatory and
inculpatory evidence
◦ Allow at least 10 days for written
response
◦ Consider response prior to completion
of report

Step 10: Send Draft Investigation
Report to all Parties
Once the report is drafted, send it to the TIXC and/or
legal counsel for review for completeness prior to
sharing with the parties.
At least 10 days prior to making a determination
regarding responsibility:
◦ The ﬁnal investigation report summarizing relevant
evidence must be sent to:
◦ Each party and their advisor
◦ In electronic or hard copy
◦ For the parties’ review and written response

Step 11: Send Final Draft of the
Report to the Decision-Maker
•All parties have 10 days to review the evidence and report, if more time is needed, the
parties will need to submit a request for reasonable accommodation to the Title IX
Coordinator.
•If parties want to submit questions for each other, or any witnesses, the questions can
be submitted in writing to the decision-maker who will facilitate the cross-examination
via written response.
◦ The decision–maker can reject any irrelevant questions with provided rationale
◦ Must exclude complainant’s prior sexual behavior unless speciﬁcally relevant to
prove consent or someone else committed the alleged conduct
The decision-maker will be someone that is separate from the Title IX Coordinator
and the investigator(s).

Overall
Timeline

The investigation could take up to 60 days.
This is due to mandated timelines, such as
the 10 days for response, 10 days for a
decision/cross-examination, 10 days for
appeals, etc. This is also determined by the
number of interviews needed and time to
gather evidence.

Checklist

The investigation could last longer if there are
circumstances with one or more of the
parties, and written notice must be provided
to all parties.

